OMB APPROVAL

OMB Number: 3235-0045
Estimated average burden

Required fields are shown with yellow backgrounds and asterisks. hours per response.......... 8
Page 1 of * 32 SECURITIES AND EXCHANGE COMMISSION File No.* SR - 2020 - * 069
WASHINGTON, D.C. 20549
Form 19b-4
Filing by The Nasdaq Stock Market LLC
Pursuant to Rule 19b-4 under the Securities Exchange Act of 1934
Initial * Amendment * Withdrawal Section 19(b)(2) * Section 19(b)(3)(A) * Section 19(b)(3)(B) *

O] 0 O] O]

Pilot Extension of Time Period
|:| for Commission Action *
L]

Notice of proposed change pursuant to the Payment, Clearing, and Settlement Act of 2010 Security-Based Swap Submission pursuant
to the Securities Exchange Act of 1934
Section 806(e)(1) * Section 806(e)(2) * Section 3C(b)(2) *

0 0 O]

Description

Provide a brief description of the action (limit 250 characters, required when Initial is checked *).

Proposal to exclude special purpose acquisition companies from the requirement that at least 50 percent of a
companys round lot holders each hold unrestricted securities with a market value of at least 2500 dollars

Contact Information

Provide the name, telephone number, and e-mail address of the person on the staff of the self-regulatory organization
prepared to respond to questions and comments on the action.

First Name * Amma Last Name * Anaman
Title * Assistant General Counsel

E-mail * amma.anaman@nasdag.com

Telephone * (301) 978-8011 Fax

Signature

Pursuant to the requirements of the Securities Exchange Act of 1934,

has duly caused this filing to be signed on its behalf by the undersigned thereunto duly authorized.

(Title *)
Date 10/08/2020 EVP and Chief Legal Officer
By John Zecca
(Name *)
NOTE: Clicking the button at right will digitally sign and lock john.zecca@nasdag.com

this form. A digital signature is as legally binding as a physical
signature, and once signed, this form cannot be changed.



Required fields are shown with yellow backgrounds and asterisks.

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

For complete Form 19b-4 instructions please refer to the EFFS website.

Form 19b-4 Information *

Add Remove = View

Exhibit 1 - Notice of Proposed Rule Change *

Add Remove = View

Exhibit 1A- Notice of Proposed Rule
Change, Security-Based Swap Submission,
or Advance Notice by Clearing Agencies *

Add

Exhibit 2 - Notices, Written Comments,
Transcripts, Other Communications

Add Remove = View

Exhibit Sent As Paper Document

O

Exhibit 3 - Form, Report, or Questionnaire

Add Remove  View

Exhibit Sent As Paper Document

O

Exhibit 4 - Marked Copies

Add Remove = View

Exhibit 5 - Proposed Rule Text

Add Remove = View

Partial Amendment

Removel View

Add

The self-regulatory organization must provide all required information, presented in a
clear and comprehensible manner, to enable the public to provide meaningful
comment on the proposal and for the Commission to determine whether the proposal
is consistent with the Act and applicable rules and regulations under the Act.

The Notice section of this Form 19b-4 must comply with the guidelines for publication
in the Federal Register as well as any requirements for electronic filing as published
by the Commission (if applicable). The Office of the Federal Register (OFR) offers
guidance on Federal Register publication requirements in the Federal Register
Document Drafting Handbook, October 1998 Revision. For example, all references to
the federal securities laws must include the corresponding cite to the United States
Code in a footnote. All references to SEC rules must include the corresponding cite
to the Code of Federal Regulations in a footnote. All references to Securities
Exchange Act Releases must include the release number, release date, Federal
Register cite, Federal Register date, and corresponding file number (e.g., SR-[SRO]
-xx-xx). A material failure to comply with these guidelines will result in the proposed
rule change being deemed not properly filed. See also Rule 0-3 under the Act (17
CFR 240.0-3)

The Notice section of this Form 19b-4 must comply with the guidelines for publication
in the Federal Register as well as any requirements for electronic filing as published
by the Commission (if applicable). The Office of the Federal Register (OFR) offers
guidance on Federal Register publication requirements in the Federal Register
Document Drafting Handbook, October 1998 Revision. For example, all references to
the federal securities laws must include the corresponding cite to the United States
Code in a footnote. All references to SEC rules must include the corresponding cite
to the Code of Federal Regulations in a footnote. All references to Securities
Exchange Act Releases must include the release number, release date, Federal
Register cite, Federal Register date, and corresponding file number (e.g., SR-[SRO]
-xx-xx). A material failure to comply with these guidelines will result in the proposed
rule change, security-based swap submission, or advance notice being deemed not
properly filed. See also Rule 0-3 under the Act (17 CFR 240.0-3)

Copies of notices, written comments, transcripts, other communications. If such
documents cannot be filed electronically in accordance with Instruction F, they shall be
filed in accordance with Instruction G.

Copies of any form, report, or questionnaire that the self-regulatory organization
proposes to use to help implement or operate the proposed rule change, or that is
referred to by the proposed rule change.

The full text shall be marked, in any convenient manner, to indicate additions to and
deletions from the immediately preceding filing. The purpose of Exhibit 4 is to permit
the staff to identify immediately the changes made from the text of the rule with which
it has been working.

The self-regulatory organization may choose to attach as Exhibit 5 proposed changes
to rule text in place of providing it in Iltem | and which may otherwise be more easily
readable if provided separately from Form 19b-4. Exhibit 5 shall be considered part
of the proposed rule change.

If the self-regulatory organization is amending only part of the text of a lengthy
proposed rule change, it may, with the Commission's permission, file only those
portions of the text of the proposed rule change in which changes are being made if
the filing (i.e. partial amendment) is clearly understandable on its face. Such partial
amendment shall be clearly identified and marked to show deletions and additions.
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1. Text of the Proposed Rule Change

@) The Nasdag Stock Market LLC (“Nasdaqg” or “Exchange”), pursuant to
Section 19(b)(1) of the Securities Exchange Act of 1934 (“Act”)! and Rule 19b-4
thereunder,? is filing with the Securities and Exchange Commission (“SEC” or
“Commission”) a proposal to exclude special purpose acquisition companies from the
requirement that at least 50% of a company’s round lot holders each hold unrestricted
securities with a market value of at least $2,500.

A notice of the proposed rule change for publication in the Federal Register is

attached as Exhibit 1. The text of the proposed rule change is attached as Exhibit 5.
(b) Not applicable.
(©) Not applicable.

2. Procedures of the Self-Requlatory Organization

The proposed rule change was approved by the Board of Directors of the
Exchange on October 5, 2020. No other action is necessary for the filing of the rule
change.

Questions and comments on the proposed rule change may be directed to:

Amma Anaman
Assistant General Counsel

Nasdag, Inc.
301-978-8011

L 15 U.S.C. 78s(b)(L).
2 17 CFR 240.19b-4.
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3. Self-Requlatory Organization’s Statement of the Purpose of, and Statutory Basis
for, the Proposed Rule Change

a. Purpose

Nasdaq proposes to exempt Acquisition Companies listed under IM-5101-2
(“SPACs”) from the requirement that 50% of a company’s required minimum number of
round lot holders need to hold $2,500 worth of securities at the time of initial listing.

Nasdaq’s listing requirements include a number of criteria designed to ensure that
a listed security has adequate liquidity and is thus suitable for listing and trading on a
national securities exchange. These requirements are intended to ensure that there are
sufficient shares available for trading to facilitate proper price discovery in the secondary
market. Among these is the requirement for a company to have a minimum number of
publicly held shares, market value of publicly held shares and round lot holders in order
to list a security on the Exchange. These measures help assure that there will be
sufficient investor interest and trading to support price discovery during the initial public
offering (“IPO”) process and once a security is listed.

On July 5, 2019, the Commission approved Nasdaq’s proposed changes to
enhance its initial listing standards related to liquidity (“Initial Liquidity Amendments”).
Under the revised standards, securities subject to resale restrictions for any reason
(“restricted securities”) are excluded from the calculation of publicly held shares, market

value of publicly held shares and round lot holders for initial listing purposes.* Nasdaq

8 See Securities Exchange Act Release No. 86314 (July 5, 2019), 84 FR 33102
(July 11, 2019) (approving SR-NASDAQ-2019-009).

4 Rule 5005(a)(37) defines “Restricted Securities” as “securities that are subject to
resale restrictions for any reason, including, but not limited to, securities: (1)
acquired directly or indirectly from the issuer or an affiliate of the issuer in
unregistered offerings such as private placements or Regulation D offerings; (2)
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designed the Initial Liquidity Amendments to help ensure adequate distribution,
shareholder interest and a liquid trading market for a security. The Initial Liquidity
Amendments also imposed a new requirement that at least 50% of a company’s minimum
required round lot holders must each hold unrestricted securities with a market value of at
least $2,500 (the “Required Minimum Amount”).

Nasdaq imposed the Required Minimum Amount to help ensure that at least 50%
of the required minimum number of shareholders hold a meaningful value of unrestricted
securities and that a company has sufficient investor interest to support an exchange
listing. It also serves to assure that investors purchasing shares in an IPO at the offering
price are making a large enough investment that the price established in that offering is
reliable. Prior to adopting the Initial Liquidity Amendments, Nasdaq had noticed
problems with companies listing where a large number of round lot holders held exactly
100 shares, which would be worth only $400 in the case of a stock that is trading at the
minimum bid price of $4 per share, or as little as $200 in the case of a stock listing under
alternative price criteria. In adopting the Initial Liquidity Amendments, Nasdaq believed
that the Required Minimum Amount is a more appropriate representation of genuine
investor interest in the company and would make it more difficult to circumvent the
round lot holder requirement through share transfers for no value.

Since implementing the Initial Liquidity Amendments, Nasdaq has determined
that the requirement for 50% of a company’s required minimum number of round lot

holders to hold $2,500 worth of securities is not appropriate for the listing of SPACs.

acquired through an employee stock benefit plan or as compensation for
professional services; (3) acquired in reliance on Regulation S, which cannot be
resold within the United States; (4) subject to a lockup agreement or a similar
contractual restriction; or (5) considered “restricted securities” under Rule 144.”
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SPAC:s are Special Purpose Acquisition Companies that raise capital in an initial public
offering (“IPO”) to enter into future undetermined business combinations through
mergers, capital stock exchanges, asset acquisitions, stock purchases, reorganizations or
other similar business combinations with one or more operating businesses or assets. At
least 90% of the gross proceeds raised in the IPO and any concurrent sale of equity
securities must be deposited into a trust account.® Within 36 months or such shorter time
period as specified by the SPAC, the SPAC must complete one or more business
combinations having an aggregate fair market value of at least 80% of the value of the
trust account.® Shareholders have the opportunity to redeem their shares for a pro rata
portion of the trust at the time of the business combination.’

In the offering of an operating company, the underwriters and investors determine
a valuation of the company based on its revenues, future cash flow expectations, business
activities and peer valuations, among other metrics. Nasdaq believes that imposing the
Required Minimum Amount on operating companies helps to ensure that the price
arrived at by the underwriters reflects demand from shareholders investing a meaningful
amount in the securities. In contrast, in the Exchange’s view, the value of a SPAC prior
to a business combination is not based solely on investor demand for the security but is

based primarily on the value of the cash held in the trust account.® Nasdaq therefore

5 See Nasdaq IM-5101-2(a).
6 See Nasdag IM-5101-2(b).
! See Nasdaq IM-5101-2(d) and (e).

8 Nasdaq analyzed the trading history from January 2020 through June 2020 of 57
active, Nasdag-listed Acquisition Companies listed as of June 30, 2020. Nasdaq
observed that shares of all reviewed Acquisition Companies traded, on average,
close to the $10.00 redemption value with the median of the average daily range
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believes that the requirement for at least half of a SPAC’s required unrestricted round lot
holders to hold at least $2,500 of shares is not relevant to help establish the legitimacy of
the offering price.

As noted above, prior to adopting the Initial Liquidity Amendments, Nasdaq
noticed problems with companies listing with a large number of round lot holders holding
exactly 100 shares. Such holders held shares in the company prior to its IPO, and Nasdaq
believed that such amount was not a representation of genuine investor interest in the
company sufficient to support an exchange listing. In contrast, typically the only
investors holding shares in a SPAC prior to an IPO are its founders and all other round lot
holders represent new investors in the SPAC’s IPO. Nasdaq therefore believes that
SPACs do not present a similar risk of circumventing the round lot holder requirement
through share transfers for no value, and Nasdaq has not observed this problem with
SPACs. Furthermore, SPAC shareholders are afforded the opportunity to redeem or
tender their shares for a pro rata portion of the value of the IPO proceeds maintained in a
trust account in connection with the SPAC’s business combination, which must occur
within 36 months of the IPO. As such, the SPAC structure provides an alternative
liquidity mechanism that operating companies do not offer. Accordingly, based on the
unique structure of SPACs, Nasdaq believes that SPACs should be excluded from the
Required Minimum Amount and is proposing to revise Rules 5315(f)(1)(C), 5405(a)(3)

and 5505(a)(3) to exclude SPACs from the Required Minimum Amount.® As a result of

equal to $0.04. This range was the same for those Acquisition companies listed
before and after the Initial Liquidity Amendments became operative on August 5,
2019 (25 and 32 companies, respectively).

o This change will also align Nasdaq’s treatment of SPACs with the treatment of
warrants under this rule. In this regard, the valuation of a warrant is similar to the
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these changes, SPACs must satisfy the Exchange’s initial listing requirements at the time
of the IPO.° However, the requirement that 50% of the SPAC’s required minimum
number of round lot holders hold the Required Minimum Amount at the time of initial
listing will not apply.

SPACs will also continue to remain subject to unique listing rules, which provide
shareholders the right to redeem or convert their shares for a pro rata share of the trust in
conjunction with the business combination. Following a business combination, in order
to remain listed, the combined company must meet Nasdaq’s initial listing
requirements.!* Nasdaq believes that although SPACs will be excluded from the
Required Minimum Amount at the time of initial listing, requiring SPACs to satisfy
Nasdaq’s other initial listing standards will continue to help ensure that SPACs have
sufficient public float, investor base, and trading interest likely to generate depth and
liquidity to support exchange listing and trading, which should help to protect investors

and the public interest.

valuation of a share of a SPAC in that the warrant’s value is derived from the
value of the underlying security and the value of a SPAC share is derived from
the value of the underlying trust account. See Initial Liquidity Amendments at
33112.

10 Those requirements currently include a minimum number of publicly held shares,

minimum market value of publicly held shares, minimum number of round lot
holders and minimum bid price.

1 Those requirements currently require 50% of the post-business combination

entity’s minimum number of round lot holders to hold the Required Minimum
Amount.
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b. Statutory Basis

The Exchange believes that its proposal is consistent with Section 6(b) of the
Act,*? in general, and furthers the objectives of Section 6(b)(5) of the Act,*® in particular,
in that it is designed to promote just and equitable principles of trade, to remove
impediments to and perfect the mechanism of a free and open market and a national
market system, and, in general to protect investors and the public interest, by removing a
listing requirement from a security that is not an appropriate measure of liquidity based
on the unique structure of the listed company while ensuring adequate distribution,
shareholder interest, a liquid trading market and investor protections through other listing
standards.

Specifically, as noted above, prior to adopting the Initial Liquidity Amendments,
Nasdaq noticed problems with companies listing with a large number of round lot holders
holding exactly 100 shares. Such holders held shares in the company prior to its IPO, and
Nasdaq believed that such amount was not a representation of genuine investor interest in
the company to support an exchange listing. In contrast, typically the only investors
holding shares in a SPAC prior to an IPO are its founders and all other round lot holders
represent new investors in the SPAC’s IPO. SPACs also offer alternative mechanisms to
provide liquidity by affording shareholders the opportunity to redeem or tender their
shares for a pro rata portion of the value of the IPO proceeds maintained in a trust
account in connection with the SPAC’s business combination. Nasdaq therefore believes

that SPACs do not present a similar risk of circumventing the round lot holder

2. 15U.S.C. 78f(b).

13 15U.S.C. 78f(b)(5).
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requirement through share transfers for no value and that removing this requirement will
not impact the protection of investors.

Further, the Exchange believes that excluding SPACs from the Required
Minimum Amount avoids imposing an unnecessary impediment to the mechanism of a
free and open market and is not unfairly discriminatory. As noted above, SPACs provide
their shareholders with an alternate mechanism for obtaining liquidity, through the ability
to redeem or tender their shares, which other companies do not provide. As such, it is not
unfairly discriminatory to treat SPACs differently than operating companies. Further, in
an initial offering of an operating company, the underwriters and investors determine a
valuation of the company based on its revenues, future cash flow expectations, business
activities and peer valuations, among other metrics. Nasdaq believes that imposing the
Required Minimum Amount on operating companies helps to ensure that the price
arrived at by the underwriters reflects demand from shareholders investing a meaningful
amount of unrestricted securities. In contrast, the Exchange has observed that SPACs
generally have historically traded close to the value in the trust during the period between
its public offering and the consummation of a business combination.** This suggests that
the value of a SPAC’s security derives from the value of the underlying trust. Nasdag
therefore believes that the requirement for at least half of a SPAC’s required unrestricted
round lot holders to hold at least $2,500 of shares is not relevant to help establish the
legitimacy of the offering price.

This proposed change will also align Nasdaq’s treatment of SPACs with the

treatment of warrants under this rule. In this regard, the valuation of a warrant is similar

14 See supra note 8.
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to the valuation of a share of a SPAC in that the warrant’s value is derived from the value
of the underlying security and the value of a SPAC share is derived from the value of the
underlying trust account. SPACs are also similar to warrants in that warrants represent a
right to purchase a share in a company in the future, and SPACSs represent a right to
convert shares of common stock into a pro rata share of the aggregate amount then in the
trust account or into a share of the future post-business combination entity.

In adopting the Initial Liquidity Amendments, Nasdaq believed, and the
Commission concurred,® that it is not unfairly discriminatory to treat warrants differently
and that excluding warrants avoids imposing an unnecessary impediment to the
mechanism of a free and open market. The Exchange believes that because the valuation
of a SPAC’s security is similar to the valuation of a warrant, it is not unfairly
discriminatory to treat SPACs differently than other company’s listing common stock.

The Exchange believes that other listing standards will help it to ensure adequate
distribution, shareholder interest and a liquid trading market of a SPAC’s security at the
time of IPO and following a business combination. In both cases, a SPAC must satisfy
Nasdag’s initial listing standards.*® Nasdaq believes that although SPACs will be
excluded from the Required Minimum Amount at the time of initial listing, requiring
SPAC:s to satisfy Nasdaq’s other initial listing standards will continue to help ensure that
SPACs have sufficient public float, investor base, and trading interest likely to generate
depth and liquidity to support exchange listing and trading, which should help to protect

investors and the public interest.

15 See Initial Liquidity Amendments at 33112.

16 See supra notes 10 and 11.



SR-NASDAQ-2020-069 Page 12 of 32

SPACs will also continue to remain subject to unique listing rules. Until the
SPAC has completed a business combination of at least 80% of the trust account value,
the SPAC must, among other things, submit the business combination to a shareholder
vote.!” Any public shareholders who vote against the business combination have a right
to convert their shares of common stock into a pro rata share of the aggregate amount
then in the trust account, if the business combination is approved and consummated.*® If
a shareholder vote on the business combination is not held, the SPAC must provide all
shareholders with the opportunity to redeem all their shares for cash equal to their pro
rata share of the aggregate amount then in the trust account.*® In addition, following a
business combination, the post-business combination entity must meet Nasdag’s initial
listing requirements in order to remain listed.?° Nasdaq believes that these additional
investor protection standards will continue to provide safeguards to shareholders who
invest in SPAC securities.

4, Self-Requlatory Organization’s Statement on Burden on Competition

The Exchange does not believe that the proposed rule change will impose any
burden on competition not necessary or appropriate in furtherance of the purposes of the
Act. The Exchange notes that NYSE Rule 802.01B(ii) requires SPACs to have a

minimum number of 300 round lot holders (“public stockholders”),?* however, NYSE

7 See Nasdaq IM-5101-2(d).
8 See Nasdaq IM-5101-2(d).
19 See Nasdaq IM-5101-2(e).
20

See supra note 11.

21 NYSE Rule 802.01B(ii)(B) states that “Shares held by directors, officers, or their
immediate families and other concentrated holdings of 10% or more are excluded
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does not require such public stockholders to hold a minimum investment amount. NYSE
American Rule 119 also does not require public stockholders of a SPAC to hold a
minimum investment amount. As a result of the proposed change, round lot holders of
SPAC:s listed on Nasdag would not be required to hold the Required Minimum Amount,
similar to round lot holders of SPACs listed on NYSE and NYSE American. As a result,
the proposed rule change will promote competition among exchanges since it will allow
Nasdaq to list SPACs that currently could list on NYSE and NYSE American. In
addition, the proposed rule change will apply equally to all SPACs listing on Nasdaq and
S0 won’t impact competition among SPACs.

5. Self-Requlatory Organization’s Statement on Comments on the Proposed Rule
Change Received from Members, Participants, or Others

No written comments were either solicited or received.

6. Extension of Time Period for Commission Action

The Exchange does not consent to an extension of the time period for
Commission action.

7. Basis for Summary Effectiveness Pursuant to Section 19(b)(3) or for Accelerated
Effectiveness Pursuant to Section 19(b)(2)

The Exchange requests accelerated effectiveness pursuant to Section 19(b)(2) of
the Act.?> The proposed rule change does not significantly affect the protection of

investors or the public interest. Rather, it will remove a listing requirement from a

in calculating the number of publicly-held shares.” Nasdaq Rule 5005(a)(35)
defines “publicly held shares” as “shares not held directly or indirectly by an
officer, director or any person who is the beneficial owner of more than 10
percent of the total shares outstanding. Determinations of beneficial ownership in
calculating publicly held shares shall be made in accordance with Rule 13d-3
under the Act.”

2 15U.S.C. 78s(b)(2).
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security that is not an appropriate measure of liquidity based on the unique structure of
the listed company while ensuring adequate distribution, shareholder interest, a liquid
trading market and investor protections through other listing standards. Unlike the
offering of an operating company, where the underwriters and investors determine a
valuation of the company based on its revenues, future cash flow expectations, business
activities and peer valuations, among other metrics, the value of a SPAC is based
primarily on the value of the cash held in the trust account.?® As a result, the requirement
for half of a SPAC’s required unrestricted round lot holders to hold at least $2,500 of
shares is not necessary to help establish the legitimacy of the offering price. Removing
this requirement, which also does not apply to SPACs listed on other markets, will
therefore not impact the protection of investors or the public interest.

As noted above, the valuation of a warrant is similar to the valuation of a share of
a SPAC in that the warrant’s value is derived from the value of the underlying security
and the value of a SPAC share is derived from the value of the underlying trust account.
In approving the Initial Liquidity Amendments, the Commission has already concluded?*
that it is consistent with the Act to treat warrants differently than other securities for that
reason. The Exchange believes that because the valuation of a SPAC’s security is similar
to the valuation of a warrant, it is similarly does not significantly affect the protection of
investors or the public interest or impose any unfair burden on competition to treat
SPAC:s differently.

Investors in SPAC securities will continue to be protected by safeguards provided

2 See supra note 8.

2 See Initial Liquidity Amendments at 33112,
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by listing rules unique to SPACs, including the requirement to maintain the proceeds of
the IPO in a trust account and to allow shareholders to convert their shares of common
stock into a pro rata share of the aggregate amount then in the trust account, at the time of
the business combination.? If a shareholder vote on the business combination is not
held, the SPAC must provide all shareholders with the opportunity to redeem all their
shares for cash equal to their pro rata share of the aggregate amount then in the trust
account.?®

Lastly, excluding SPACs from the Required Minimum Amount will ensure a
more consistent treatment of the components of a SPAC’s unit, because the common
stock component of a SPAC’s unit is currently required to satisfy Nasdaqg’s minimum
round lot holder requirement and the Required Minimum Amount, whereas the warrant
component of a SPAC’s unit is not subject to a minimum round lot holder requirement or
the Required Minimum Amount.

The proposed rule change also does not impose any significant burden on
competition. As a result of the proposed change, round lot holders of SPACs listed on
Nasdag would not be required to hold the Required Minimum Amount, similar to round
lot holders of SPACs listed on NYSE and NYSE American. The proposal is similar to
NYSE Rule 802.01B(ii), which requires SPACs to have a minimum number of 300
public stockholders, however, NYSE does not require such public stockholders to hold a
minimum investment amount. NYSE American Rule 119 also does not require public

stockholders of a SPAC to hold a minimum investment amount.

%5 See Nasdaq IM-5101-2(d).

26 See Nasdaq IM-5101-2(e).
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Accordingly, the Exchange believes that no regulatory purpose would be served
by delaying implementation of the proposal beyond the close of the period for public
comment on the proposed rule change.

8. Proposed Rule Change Based on Rules of Another Self-Requlatory Organization
or of the Commission

The proposal is similar to NYSE Rule 802.01B(ii) which requires SPACs to have
a minimum number of 300 public stockholders and does not require such public
stockholders to hold a minimum investment amount. NYSE American Rule 119 also
does not require public stockholders of a SPAC to hold a minimum investment amount.
As a result of the proposed change, round lot holders of SPACs listed on Nasdag would
not be required to hold the Required Minimum Amount, similar to round lot holders of
SPAC:s listed on NYSE and NYSE American. Further, the required minimum number of
round lot holders differs on Nasdag among market tiers (at least 450 round lot holders or
a minimum number of total holders for a primary equity security listed on Nasdag Global
Select Market under Rule 5315(f)(1)(C); at least 400 round lot holders for a primary
equity security listed on Nasdaqg Global Market under Rule 5405(a)(3); and at least 300
round lot holders for a primary equity security listed on Nasdaq Capital Market under
Rule 5505(a)(3)). Nasdaq’s rules also exclude shareholders holding restricted securities
from the calculation of round lot holders, whereas the rules of NYSE and NYSE
American do not.

9. Security-Based Swap Submissions Filed Pursuant to Section 3C of the Act

Not applicable.

10. Advance Notices Filed Pursuant to Section 806(e) of the Payment, Clearing and
Settlement Supervision Act

Not applicable.
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11. Exhibits

1. Notice of Proposed Rule Change for publication in the Federal Register.

5. Text of the proposed rule change.
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EXHIBIT 1

SECURITIES AND EXCHANGE COMMISSION
(Release No. ; File No. SR-NASDAQ-2020-069)

October__, 2020
Self-Regulatory Organizations; The Nasdaq Stock Market LLC; Notice of Filing of
Proposed Rule Change to Exclude Special Purpose Acquisition Companies from the
Requirement that at Least 50% of a Company’s Round Lot Holders Each Hold
Unrestricted Securities with a Market Value of at Least $2,500

Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (“Act™)!, and
Rule 19b-4 thereunder,? notice is hereby given that on October 8, 2020, The Nasdaq
Stock Market LLC (“Nasdaq” or “Exchange”) filed with the Securities and Exchange
Commission (“SEC” or “Commission”) the proposed rule change as described in Items I,
I1, and 111, below, which Items have been prepared by the Exchange. The Commission is
publishing this notice to solicit comments on the proposed rule change from interested

persons.

1. Self-Requlatory Organization’s Statement of the Terms of Substance of the
Proposed Rule Change

The Exchange proposes to exclude special purpose acquisition companies from
the requirement that at least 50% of a company’s round lot holders each hold unrestricted
securities with a market value of at least $2,500.

The text of the proposed rule change is available on the Exchange’s Website at

https://listingcenter.nasdag.com/rulebook/nasdag/rules, at the principal office of the

Exchange, and at the Commission’s Public Reference Room.

L 15 U.S.C. 78s(b)(L).
2 17 CFR 240.19b-4.
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1. Self-Requlatory Organization’s Statement of the Purpose of, and Statutory Basis
for, the Proposed Rule Change

In its filing with the Commission, the Exchange included statements concerning
the purpose of and basis for the proposed rule change and discussed any comments it
received on the proposed rule change. The text of these statements may be examined at
the places specified in Item IV below. The Exchange has prepared summaries, set forth
in sections A, B, and C below, of the most significant aspects of such statements.

A. Self-Requlatory Organization’s Statement of the Purpose of, and Statutory
Basis for, the Proposed Rule Change

1. Purpose

Nasdaq proposes to exempt Acquisition Companies listed under IM-5101-2
(“SPACs”) from the requirement that 50% of a company’s required minimum number of
round lot holders need to hold $2,500 worth of securities at the time of initial listing.

Nasdaq’s listing requirements include a number of criteria designed to ensure that
a listed security has adequate liquidity and is thus suitable for listing and trading on a
national securities exchange. These requirements are intended to ensure that there are
sufficient shares available for trading to facilitate proper price discovery in the secondary
market. Among these is the requirement for a company to have a minimum number of
publicly held shares, market value of publicly held shares and round lot holders in order
to list a security on the Exchange. These measures help assure that there will be
sufficient investor interest and trading to support price discovery during the initial public

offering (“IPO”) process and once a security is listed.
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On July 5, 2019, the Commission approved Nasdaq’s proposed changes to
enhance its initial listing standards related to liquidity (“Initial Liquidity Amendments”).
Under the revised standards, securities subject to resale restrictions for any reason
(“restricted securities™) are excluded from the calculation of publicly held shares, market
value of publicly held shares and round lot holders for initial listing purposes.* Nasdaq
designed the Initial Liquidity Amendments to help ensure adequate distribution,
shareholder interest and a liquid trading market for a security. The Initial Liquidity
Amendments also imposed a new requirement that at least 50% of a company’s minimum
required round lot holders must each hold unrestricted securities with a market value of at
least $2,500 (the “Required Minimum Amount”).

Nasdag imposed the Required Minimum Amount to help ensure that at least 50%
of the required minimum number of shareholders hold a meaningful value of unrestricted
securities and that a company has sufficient investor interest to support an exchange
listing. It also serves to assure that investors purchasing shares in an IPO at the offering
price are making a large enough investment that the price established in that offering is
reliable. Prior to adopting the Initial Liquidity Amendments, Nasdaq had noticed

problems with companies listing where a large number of round lot holders held exactly

8 See Securities Exchange Act Release No. 86314 (July 5, 2019), 84 FR 33102
(July 11, 2019) (approving SR-NASDAQ-2019-009).

4 Rule 5005(a)(37) defines “Restricted Securities” as “securities that are subject to
resale restrictions for any reason, including, but not limited to, securities: (1)
acquired directly or indirectly from the issuer or an affiliate of the issuer in
unregistered offerings such as private placements or Regulation D offerings; (2)
acquired through an employee stock benefit plan or as compensation for
professional services; (3) acquired in reliance on Regulation S, which cannot be
resold within the United States; (4) subject to a lockup agreement or a similar
contractual restriction; or (5) considered “restricted securities” under Rule 144.”
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100 shares, which would be worth only $400 in the case of a stock that is trading at the
minimum bid price of $4 per share, or as little as $200 in the case of a stock listing under
alternative price criteria. In adopting the Initial Liquidity Amendments, Nasdaq believed
that the Required Minimum Amount is a more appropriate representation of genuine
investor interest in the company and would make it more difficult to circumvent the
round lot holder requirement through share transfers for no value.

Since implementing the Initial Liquidity Amendments, Nasdaq has determined
that the requirement for 50% of a company’s required minimum number of round lot
holders to hold $2,500 worth of securities is not appropriate for the listing of SPACs.
SPAC:s are Special Purpose Acquisition Companies that raise capital in an initial public
offering (“IPO”) to enter into future undetermined business combinations through
mergers, capital stock exchanges, asset acquisitions, stock purchases, reorganizations or
other similar business combinations with one or more operating businesses or assets. At
least 90% of the gross proceeds raised in the IPO and any concurrent sale of equity
securities must be deposited into a trust account.® Within 36 months or such shorter time
period as specified by the SPAC, the SPAC must complete one or more business
combinations having an aggregate fair market value of at least 80% of the value of the
trust account.® Shareholders have the opportunity to redeem their shares for a pro rata

portion of the trust at the time of the business combination.’

5 See Nasdaq IM-5101-2(a).
6 See Nasdag IM-5101-2(b).

! See Nasdaq IM-5101-2(d) and (e).
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In the offering of an operating company, the underwriters and investors determine
a valuation of the company based on its revenues, future cash flow expectations, business
activities and peer valuations, among other metrics. Nasdaq believes that imposing the
Required Minimum Amount on operating companies helps to ensure that the price
arrived at by the underwriters reflects demand from shareholders investing a meaningful
amount in the securities. In contrast, in the Exchange’s view, the value of a SPAC prior
to a business combination is not based solely on investor demand for the security but is
based primarily on the value of the cash held in the trust account.® Nasdagq therefore
believes that the requirement for at least half of a SPAC’s required unrestricted round lot
holders to hold at least $2,500 of shares is not relevant to help establish the legitimacy of
the offering price.

As noted above, prior to adopting the Initial Liquidity Amendments, Nasdaq
noticed problems with companies listing with a large number of round lot holders holding
exactly 100 shares. Such holders held shares in the company prior to its IPO, and Nasdaq
believed that such amount was not a representation of genuine investor interest in the
company sufficient to support an exchange listing. In contrast, typically the only
investors holding shares in a SPAC prior to an IPO are its founders and all other round lot
holders represent new investors in the SPAC’s IPO. Nasdag therefore believes that

SPACs do not present a similar risk of circumventing the round lot holder requirement

8 Nasdaq analyzed the trading history from January 2020 through June 2020 of 57
active, Nasdag-listed Acquisition Companies listed as of June 30, 2020. Nasdaq
observed that shares of all reviewed Acquisition Companies traded, on average,
close to the $10.00 redemption value with the median of the average daily range
equal to $0.04. This range was the same for those Acquisition companies listed
before and after the Initial Liquidity Amendments became operative on August 5,
2019 (25 and 32 companies, respectively).
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through share transfers for no value, and Nasdaq has not observed this problem with
SPACs. Furthermore, SPAC shareholders are afforded the opportunity to redeem or
tender their shares for a pro rata portion of the value of the IPO proceeds maintained in a
trust account in connection with the SPAC’s business combination, which must occur
within 36 months of the IPO. As such, the SPAC structure provides an alternative
liquidity mechanism that operating companies do not offer. Accordingly, based on the
unique structure of SPACs, Nasdaq believes that SPACs should be excluded from the
Required Minimum Amount and is proposing to revise Rules 5315(f)(1)(C), 5405(a)(3)
and 5505(a)(3) to exclude SPACs from the Required Minimum Amount.® As a result of
these changes, SPACs must satisfy the Exchange’s initial listing requirements at the time
of the IPO.° However, the requirement that 50% of the SPAC’s required minimum
number of round lot holders hold the Required Minimum Amount at the time of initial
listing will not apply.

SPACs will also continue to remain subject to unique listing rules, which provide
shareholders the right to redeem or convert their shares for a pro rata share of the trust in
conjunction with the business combination. Following a business combination, in order

to remain listed, the combined company must meet Nasdaq’s initial listing

o This change will also align Nasdaq’s treatment of SPACs with the treatment of
warrants under this rule. In this regard, the valuation of a warrant is similar to the
valuation of a share of a SPAC in that the warrant’s value is derived from the
value of the underlying security and the value of a SPAC share is derived from
the value of the underlying trust account. See Initial Liquidity Amendments at
33112,

10 Those requirements currently include a minimum number of publicly held shares,
minimum market value of publicly held shares, minimum number of round lot
holders and minimum bid price.
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requirements.!! Nasdaq believes that although SPACs will be excluded from the
Required Minimum Amount at the time of initial listing, requiring SPACs to satisfy
Nasdaq’s other initial listing standards will continue to help ensure that SPACs have
sufficient public float, investor base, and trading interest likely to generate depth and
liquidity to support exchange listing and trading, which should help to protect investors
and the public interest.

2. Statutory Basis

The Exchange believes that its proposal is consistent with Section 6(b) of the
Act,'? in general, and furthers the objectives of Section 6(b)(5) of the Act,? in particular,
in that it is designed to promote just and equitable principles of trade, to remove
impediments to and perfect the mechanism of a free and open market and a national
market system, and, in general to protect investors and the public interest, by removing a
listing requirement from a security that is not an appropriate measure of liquidity based
on the unique structure of the listed company while ensuring adequate distribution,
shareholder interest, a liquid trading market and investor protections through other listing
standards.

Specifically, as noted above, prior to adopting the Initial Liquidity Amendments,
Nasdaq noticed problems with companies listing with a large number of round lot holders

holding exactly 100 shares. Such holders held shares in the company prior to its IPO, and

1 Those requirements currently require 50% of the post-business combination
entity’s minimum number of round lot holders to hold the Required Minimum
Amount.

2. 15U.S.C. 78f(b).

13 15U.S.C. 78f(b)(5).
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Nasdaq believed that such amount was not a representation of genuine investor interest in
the company to support an exchange listing. In contrast, typically the only investors
holding shares in a SPAC prior to an IPO are its founders and all other round lot holders
represent new investors in the SPAC’s IPO. SPACs also offer alternative mechanisms to
provide liquidity by affording shareholders the opportunity to redeem or tender their
shares for a pro rata portion of the value of the IPO proceeds maintained in a trust
account in connection with the SPAC’s business combination. Nasdaq therefore believes
that SPACs do not present a similar risk of circumventing the round lot holder
requirement through share transfers for no value and that removing this requirement will
not impact the protection of investors.

Further, the Exchange believes that excluding SPACs from the Required
Minimum Amount avoids imposing an unnecessary impediment to the mechanism of a
free and open market and is not unfairly discriminatory. As noted above, SPACs provide
their shareholders with an alternate mechanism for obtaining liquidity, through the ability
to redeem or tender their shares, which other companies do not provide. As such, it is not
unfairly discriminatory to treat SPACs differently than operating companies. Further, in
an initial offering of an operating company, the underwriters and investors determine a
valuation of the company based on its revenues, future cash flow expectations, business
activities and peer valuations, among other metrics. Nasdaq believes that imposing the
Required Minimum Amount on operating companies helps to ensure that the price
arrived at by the underwriters reflects demand from shareholders investing a meaningful
amount of unrestricted securities. In contrast, the Exchange has observed that SPACs

generally have historically traded close to the value in the trust during the period between
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its public offering and the consummation of a business combination.** This suggests that
the value of a SPAC’s security derives from the value of the underlying trust. Nasdaq
therefore believes that the requirement for at least half of a SPAC’s required unrestricted
round lot holders to hold at least $2,500 of shares is not relevant to help establish the
legitimacy of the offering price.

This proposed change will also align Nasdaq’s treatment of SPACs with the
treatment of warrants under this rule. In this regard, the valuation of a warrant is similar
to the valuation of a share of a SPAC in that the warrant’s value is derived from the value
of the underlying security and the value of a SPAC share is derived from the value of the
underlying trust account. SPACs are also similar to warrants in that warrants represent a
right to purchase a share in a company in the future, and SPACSs represent a right to
convert shares of common stock into a pro rata share of the aggregate amount then in the
trust account or into a share of the future post-business combination entity.

In adopting the Initial Liquidity Amendments, Nasdaq believed, and the
Commission concurred,® that it is not unfairly discriminatory to treat warrants differently
and that excluding warrants avoids imposing an unnecessary impediment to the
mechanism of a free and open market. The Exchange believes that because the valuation
of a SPAC’s security is similar to the valuation of a warrant, it is not unfairly
discriminatory to treat SPACs differently than other company’s listing common stock.

The Exchange believes that other listing standards will help it to ensure adequate

distribution, shareholder interest and a liquid trading market of a SPAC’s security at the

14 See supra note 8.

15 See Initial Liquidity Amendments at 33112,
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time of IPO and following a business combination. In both cases, a SPAC must satisfy
Nasdaq’s initial listing standards.® Nasdaq believes that although SPACs will be
excluded from the Required Minimum Amount at the time of initial listing, requiring
SPAC:s to satisfy Nasdaq’s other initial listing standards will continue to help ensure that
SPACs have sufficient public float, investor base, and trading interest likely to generate
depth and liquidity to support exchange listing and trading, which should help to protect
investors and the public interest.

SPACs will also continue to remain subject to unique listing rules. Until the
SPAC has completed a business combination of at least 80% of the trust account value,
the SPAC must, among other things, submit the business combination to a shareholder
vote.}” Any public shareholders who vote against the business combination have a right
to convert their shares of common stock into a pro rata share of the aggregate amount
then in the trust account, if the business combination is approved and consummated.® If
a shareholder vote on the business combination is not held, the SPAC must provide all
shareholders with the opportunity to redeem all their shares for cash equal to their pro
rata share of the aggregate amount then in the trust account.*® In addition, following a
business combination, the post-business combination entity must meet Nasdaqg’s initial

listing requirements in order to remain listed.?° Nasdaq believes that these additional

16 See supra notes 10 and 11.

7 See Nasdaq IM-5101-2(d).
8 See Nasdagq IM-5101-2(d).
19 See Nasdaq IM-5101-2(e).

20 See supra note 11.
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investor protection standards will continue to provide safeguards to shareholders who
invest in SPAC securities.

B. Self-Requlatory Organization’s Statement on Burden on Competition

The Exchange does not believe that the proposed rule change will impose any
burden on competition not necessary or appropriate in furtherance of the purposes of the
Act. The Exchange notes that NYSE Rule 802.01B(ii) requires SPACs to have a
minimum number of 300 round lot holders (“public stockholders”),?* however, NYSE
does not require such public stockholders to hold a minimum investment amount. NYSE
American Rule 119 also does not require public stockholders of a SPAC to hold a
minimum investment amount. As a result of the proposed change, round lot holders of
SPAC:s listed on Nasdag would not be required to hold the Required Minimum Amount,
similar to round lot holders of SPACs listed on NYSE and NYSE American. As a result,
the proposed rule change will promote competition among exchanges since it will allow
Nasdaq to list SPACs that currently could list on NYSE and NYSE American. In
addition, the proposed rule change will apply equally to all SPACs listing on Nasdaq and
so won’t impact competition among SPACs.

C. Self-Requlatory Organization’s Statement on Comments on the Proposed
Rule Change Received from Members, Participants, or Others

No written comments were either solicited or received.

21 NYSE Rule 802.01B(ii)(B) states that “Shares held by directors, officers, or their
immediate families and other concentrated holdings of 10% or more are excluded
in calculating the number of publicly-held shares.” Nasdaqg Rule 5005(a)(35)
defines “publicly held shares” as “shares not held directly or indirectly by an
officer, director or any person who is the beneficial owner of more than 10
percent of the total shares outstanding. Determinations of beneficial ownership in
calculating publicly held shares shall be made in accordance with Rule 13d-3
under the Act.”
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I11. Date of Effectiveness of the Proposed Rule Change and Timing for Commission
Action

Within 45 days of the date of publication of this notice in the Federal Register or
within such longer period (i) as the Commission may designate up to 90 days of such date
if it finds such longer period to be appropriate and publishes its reasons for so finding or
(ii) as to which the Exchange consents, the Commission shall: (a) by order approve or
disapprove such proposed rule change, or (b) institute proceedings to determine whether
the proposed rule change should be disapproved.

V. Solicitation of Comments

Interested persons are invited to submit written data, views, and arguments
concerning the foregoing, including whether the proposed rule change is consistent with
the Act. Comments may be submitted by any of the following methods:

Electronic comments:

e Use the Commission’s Internet comment form

(http://www.sec.gov/rules/sro.shtml); or

e Send an e-mail to rule-comments@sec.qov. Please include File Number SR-

NASDAQ-2020-069 on the subject line.

Paper comments:

e Send paper comments in triplicate to Secretary, Securities and Exchange
Commission, 100 F Street, NE, Washington, DC 20549-1090.
All submissions should refer to File Number SR-NASDAQ-2020-069. This file
number should be included on the subject line if e-mail is used. To help the Commission

process and review your comments more efficiently, please use only one method. The


http://www.sec.gov/rules/sro.shtml
mailto:rule-comments@sec.gov
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Commission will post all comments on the Commission’s Internet Web site

(http://www.sec.gov/rules/sro.shtml).

Copies of the submission, all subsequent amendments, all written statements with
respect to the proposed rule change that are filed with the Commission, and all written
communications relating to the proposed rule change between the Commission and any
person, other than those that may be withheld from the public in accordance with the
provisions of 5 U.S.C. 552, will be available for website viewing and printing in the
Commission’s Public Reference Room, 100 F Street, NE, Washington, DC 20549, on
official business days between the hours of 10:00 a.m. and 3:00 p.m. Copies of the filing
also will be available for inspection and copying at the principal office of the Exchange.
All comments received will be posted without change; the Commission does not edit
personal identifying information from submissions. You should submit only information
that you wish to make available publicly.

All submissions should refer to File Number SR-NASDAQ-2020-069 and should

be submitted on or before [insert date 21 days from publication in the Federal Register].

For the Commission, by the Division of Trading and Markets, pursuant to
delegated authority.?

J. Matthew DelLesDernier
Assistant Secretary

2 17 CFR 200.30-3(a)(12).
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EXHIBIT 5
Deleted text is [bracketed]. New text is underlined.

The Nasdaq Stock Market Rules

* * * k* %

5300. The Nasdaq Global Select Market
* ok K kK
5315. Initial Listing Requirements for Primary Equity Securities
Rule 5310 provides guidance about computations made under this Rule 5315.
(a) — (e) No change.
()
(1) Ownership Requirement
The Primary Equity Security shall meet no less than one of the following:
(A) - (B) No change.
(C) (1) A minimum of 450 Round Lot Holders; and (ii) at least 50% of such Round Lot
Holders must each hold Unrestricted Securities with a Market Value of at least $2,500;

provided that (ii) shall not apply to a Company whose business plan is to complete one or
more acquisitions, as described in IM-5101-2.

(2) - (3) No change.

* * * k* %

5400. The Nasdaqg Global Market
* * Kk k% %
5405. Initial Listing Requirements and Standards for Primary Equity Securities
A Company applying to list its Primary Equity Security on the Global Market shall meet
all of the requirements set forth in Rule 5405(a) and at least one of the Standards in Rule

5405(h).

(a) No change.
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(1) - (2) No change.

(3) (i) At least 400 Round Lot Holders; and (ii) at least 50% of such Round Lot Holders
must each hold Unrestricted Securities with a Market Value of at least $2,500; provided
that (ii) shall not apply to a Company whose business plan is to complete one or more
acquisitions, as described in IM-5101-2; and

(4) No change.
(b) No change.

* Kk Kk k%

5500. The Nasdaq Capital Market

E i

5505. Initial Listing of Primary Equity Securities

A Company applying to list its Primary Equity Security on the Capital Market must meet
all of the requirements set forth in Rule 5505(a) and at least one of the Standards in Rule
5505(b).

(a) No change.

(1) - (2) No change.

(3) (i) At least 300 Round Lot Holders; and (ii) at least 50% of such Round Lot Holders
must each hold Unrestricted Securities with a Market Value of at least $2,500; provided

that (ii) shall not apply to a Company whose business plan is to complete one or more
acquisitions, as described in IM-5101-2;

(4) — (6) No change.

(b) No change.

* Kk Kk Kk *
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